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General Community Property Principles

Except as otherwise provided by statute, all property acquired

by a married person during the marriage is community

piop.rry. (Fam. Code S 760.) There are statu[orily defined

inriun..r in which property acquired during marriage by a

spouse is not community property, and is instead separale

property of the acquiring spouse:
1. property acquired by the person dunng matriage by

grft, bequest, devise, or descent (Fam' Code S 770(a)

[2)) ;  and
2. The rents, issues, and proflts of separate property

(Fam. Code S 770(a)(3)).
3. ln reconciling these two propefty definitions, the

courts have developed a presumption that, tn the
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absence of a separate property source (Fam' Code

S 770(a)(2) and (a)(3) ),  al l  property acquired during

marriage is community property' (See Rozan v' Rozan

t1957 ) 49 CaL2d 322, 328.)
Logically, if property is (A) acquired (B) during marriage'

tnen {C) it is community pfoperty' unless (D) there is a sepa-

rate properly source, in which case (E) it is separate ploperty.

Simpli f ied:
I i  a anO B then C, unless A and B and D then E

The assignment and applicatton of each aspect of this

analysis is explained further below'
Property acquisitions usually occur in one of two forms:

1. An acquisition from the exchange of consideration

{e.g. ,  a  Purchase) ;  or
2. An-acquisition without any consideratiot'r (e.g., a gift).

A s t o t h e f i r s t c a t e g o r y , a c h a n g e i n f o r m i s n o t a c h a n g e
in characrer. (See Mainge of Weaver (19q0) 224 Cal.App.3d

478, 484 - "Property puichased with separate pfopefty funds

is likewise the separate ptoperty of the acquiring spouse.

fcitation.]") Thus, tracing an acquisition to a separate source

rebuls the community property presumption'

As to the second category, a gift is by definition separate

in nature. Tracing the acquisition to a donative transfer rebuts

lhe community propefty presumption'
However, there is a third acquisition that does not fit

neatly into the previous two categories. This is an acquisilion

of loan proceeds during marriage. Loan proceeds are acquired

with a promise - not from an exchange of monetary consider-

ation --so [he proceeds aten't purchased in the normal Sense

(tracing) and aren't acquired by donative intent (gifting)'

The Loan Proceed PresumPtion

To handle this third category of acquisittons - loan proceeds -

california courts struggied to devise a different presumption

rule, since tracing to a source or a gift does not satisfy the

.ouit', question of character in a lenciing transaction' Instead,

the couirs developed the rule that the court should rely on

the lender's inteni to be repaid. Generally, where the lender

intends to be repaid from separate funds, then the loan pro-

ceeds are separate in nature. This is problematic, of course'



slnce a lender concelvably wants to be repaid f rom any and al l

SourCeS. whethet they are Separale or conlt l lut i i ly in nature,

or exist now or rn the future.
In grappiing wlth creating a rule for thrs scenario, the

Caiifoinia Supreme Court set forth a rule for characterization

of loan proceeds acquired during marrtage rn Gudeli v. Gudeli

(1953) 41 Cal.Zd202.The Cali fornia Supreme Court stated

the lender intent rule as foilows:
There is a rebuttable presumption that property

acqui red on credi t  dur ing marr iage is  communi ty  prop"

erty. [Citations.] But "funds procured by the hypoth

ecation of separate property of a spouse are separate
property of that spouse." [Citat ions.] The proceeds

of a loan rnade on the credit of separate property are
governed by the same rule. fCitations.] In accordance
with this general principle, the character of property

acquired by a sale upon credil is determined accord-

ing to the intenl of the seller to rely upon lhe sepa

rate property of the purchaser or upon a community
asset. [citations.] In the absence of evidence tending

to prove that the seiler primarlly relied upon the pur

chiser's separate property in extending credit, the trial

court must find in accordance with the plesumption'

l ld.,  at P.210; emPhasis added.)
As to the facts before it, the Gudelicour[ stated:

No testimony was offered concerning the intent of

rhe sel ler in extendrng credit to IHusband]. IHusband]
asserts, however, [hat shortly before the credit trans

action, he and his mother sold reai property lor some

$ 30,000, and the seller must have relied upon [his]
inlerest in the proceeds. Furthermore, he contends,
his prevlous failures in atlempts to operate clean-
ing businesses demonstrate that the basis for credit

could not have been his personal ability and capacity'

However, even if these facts be accepted as tlue, there

is no evidence that the seller had knowledge of their

existence. There being no satisfactory evidence to

contradict the presumption, it must prevail. (ld', at
pp. 210-211; emPhasis added.)

How-ever, the court of Appeal \n Marrtage of Grinius (1985)

166 Cal.App.3d 1179 took exception with the Gudelicourt's
use of thaword "primarily" in its enunciation of the rule. The

Gudetjrule would a11ow loan proceeds to be separate property

even if the lender relied upon some portion of community
estate for repayment so long as the lender "primarily" relied on

the separate propelty estate or sepafate credit ]n lending the

funds, For instance, if the lender testifies she relied on the hus-

band's Separate property real eslate for security and his sepa-

rate income in making the 1oan, but also considered repayment

from a any (e.g., community) source if necessary (as would be

her right under Fam. Code s 910(a)), then the court could flnd

the ioan proceeds were separate property due to the primary

reliance on separate property. Not so under Grlnius,where
any reliance on community repayment, no matter how remote,

would make allthe loan proceeds community property.

The Grinius court believed that the word "solely" should

have been used by the Gudellcourt instead to set forth the
proper rule:

In early cases, the Suprente cour[ requlred a shol lng

lhe lencier rel ied entirely on the exist ing separale prop

erty of a SpOuSe in extending the loan lo characterlze

the loan proceeds as separate property. [ci tat ions.] The

more modern and oft-cited formulalion found tn Gudeli

v. Gudeti . . . ,  apparently relaxes the standard: "1n the

absence of eviclence tending to prove that the seller
primari ly rel ied upon the purchaser's sepalate property

in extending credit,  the trral court must f ,nd in accor

dance with the [community property] presumption'"

lcitation.] The Gudel7 opinion cited no authority for this

apparent change and had no opporlunity to apply the

standard stnce no evidence of lendet rel iance on sepa

rate proPerty was Proffered. 
* * *

With the above review in mind, we restale the

applicabie slandard: Loan proceeds acquired during

marriage are presumptively community property;

howevet, this presumption may be overcome by

showlng the lender intended to rely solely upon

a spouse's separate property and did in fact do so'

without satrsfactory evidence of the lender's intenl,

the general presumption prevai ls. l ld.,at pp' i186 1iB7;

emphasis added.)
l-he Grinlus Court of Appeal attempted to circumvent

the California Supreme Court's opinion in Gudell. Fitst, the

Grlnlus court attempt to discredit the Gudel declsion as

dic tum. This  ra ises two quest ions:
. May a california court of Appeal disregard california

Supreme Court  d ic tum; and
' Was the Gudellrule dictum to begin with'

Second, [he Grinius opinion came to a conclusion that is

no[ supported by lhe case law it cites, and the Grlnius dect

sion is i tself  dictum.

A Court of Appeal Generally May Not Disregard

Dictum From lne Catifornia Supreme Court

Grlnius disregarded the Cudetilender intent rule, stating that

the Cudetjcourt "had no opportunity to appiy the standard."

The implication is that the cudeli rulewas mere dictum and

did nof require lhe court of Appeal to follow the Gudeli ru\e.

It is axiomatic that it is only the ratio decidendi of a cali-

fornia Supreme court opinion that is fully binding as prece-

dent on the lower courts of this state. "The rat[o decidendi

is the principle or rule that constitutes the ground of the

decision, and it is this principle or rule that has the effect

of a precedent. It is therefote necessary to read the language

of an opinion in the light of its facts and the issues raised, to

determine (a) which statements of iaw were necessary to the

decision, and therefore binding preceden[s, and (b) which

were arguments and general obServations, unnecessary tO the

decision, i.e., dicta, with no force as precedents". (9 Witkin,

Cal. Ptocedure (5th ed. 2010) Appeal S 509.)
,,To say that dicta are not controlling ... does not mean

that theyare to be ignored; on the contrary, dicta are often

followed. A statement that does not possess the force of a

square holding may nevertheless be considered highly per-

suasive, particularly when made by an able court after careful
Continued on Page 26
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consideration, or rn the course of an elaborate revtew of the
authorit ies, or when i t  has been long fol lowed. ln short,  whi le
a cour i  is  f rcc Lo d isregard a d ic tum that  i t  s t rongly  d isap
proves, it is quite likely to rely on a dictum where no contrary
precedent is control l tng and where lhe view commends i tself
on prrnciple." (9 Witkin, Cal. Procedure [5th ed. 2010) Appeal,

s  5 1  1 . )
"A  d ic run t  i s  genera l l y  regarded  as  on ly  pe rsuas ive . . . .

Howel 'er, a dictum of the Supreme Court has been consid-
ered brnding on the Court of Appeal in the same manner as
an express ho1ding." (9 Witkrn, Cal. Procedure (5th ed. 2010)
Appea l ,  S  5  i i . )

"Even when stated in foo[notes, our Supreme Court 's deci-
sions bind us, and l ts drcta command our serious respect."
(Dyer v'. Superlor Court (1997) 56 Cal. App. 4th 61,66.)

ln Hiclcman v. Mulder (1976158 CaL.App.3d 900, the Court
of Appeal fol lowed dictum of the Cali fornia Supreme Court in
Cctrnellson v. Kornbluth (1975) 15 Cal.3d 590. In Cornel[son,
the  cour t  s ta ted ,  i n  d i c tum,  tha t  the  d issen t ing  op in ion  in
Schumacher v. Gaines (1971) 1B Cal.App.3d 994 was the rule
in California. Nevertheless, the l-licl<man court found that,
even if dictum, the California Supreme Court had identified
the accepted rule and indicated to the lower courts what the
law of California is and how to apply it.

In Marriage oJ Witt (1987) 197 CaLApp.3d 103, 106-107,
the court observed:

IHusband] seeks to avoid the clear import ol Fabian
by characterizing the court 's discussion of Civi i  Code
sectron 4800.2 as mere dictum. IHusband's] apptoach
ignores that even dicta of the Supreme Court should
not be disregarded by an tntermediate courl wilhout a
compell ing reason.

ln California Coastal Comm. v. OfJice of Admin. Law (1989)
210 Cal.App.3d 758,763, the court noted:

A holding need not be whoily relevant to lhe ultimate
decision of a case to be binding upon a Lower court.

[CiLation.l  Moreover, even dicta oi the Supreme Court
should not be disregarded by an intermediate court
without a compell ing reason.

ln Howard Jarvis Taxpayers Assn. v. Ctty of Fresno (2005)
127 Cal.App.4th 91,4,925, the court noted:

Fresno proposes that we reiect the [Cali fornia Supreme
Court's] discussion as dicta. Even if the court's conclu-
sions technical ly consti tute dicla, we wil l  not reiect
dicta of the Supreme Court without a compell ing
reason, not present here.

It  appears well  accepted that a Court of Appeal may no[
disregard a Cali fornia Supreme CourL opinion merely becattse
the opin ion is  d ic tum. The Court  o i  Appeal  has consis tent ly
ta lcen the posi t ion that  d ic tum is  b inding unless there is
A "comnelling" reason to not follow it. The Grinlus court
never states there is a competl ing reason to disregard Gudell ,
nor provides any compelling analysis of why the California
Supreme Court's statement of a rule - which was directly
relevant lo the case before it should be disregarded. The

Clrtniu,s court is actuai ly r i t ic izing rhe Gudeli  opinton as
being poorly reasoned.

No Court of Appeal case dealing with (supposedly) Cali fot
nia Suprerne Court dictum, other than Gr[mus, has taken Lhe
posi l ion that the Cali fornia Supreme Courl used poor reason
ing in  order  to  d isregard the opin ion as d ic tum. l t  appears
dic ta is  only  d isregarded when there are c i rcumstances
present  in  a Court  o f  Appeal  case that  wete not  present  in
a Cali fornra Supreme Courl case and there is a "compel
ling reason" not to apply the rule. In Grinlus and Gudeli, t"he
courts were analyzing an identical set of circumstances
horv to characterize loan proceeds tha[ are acquired during
marriage. The Grinius Court of Appeal disregarded a rule
enunciated by the Cali fornia Supreme Court that direct ly
applied to the circumstances before the Gr[nius court.

The Gudelj Primary Intent Rule Was Not Dictum

Recall that ihe Crinius court sta[ed that the Gudeli court had
"no opportunity to apply [ i ts] standard since no evidence of
lender reliance on separate property was proffered." lGr[nius,
supra, at p. 1187.) This is analogous to the following:

There is  a presumpt ion that  a le t ter  p laced in  the mai l
is presumed to have been delivered unless there is
evidence to the contfary. After evidence of mailing
was put on al lrial, no evidence to the contrary was
presented,  Lhus the presumpt ion of  mai l ingwas
not appl ied.

The Grinlus courL misinterpreled how the application of
a presump[ion works. The coult mistook a lack of rebuttal
evidence as a lacl< of the application of the presumption r lLle.
However, mtssing rebuttal fac[s at the trial level does not
ind icate the lac l< of  appl icat ion o l  an ev ident iary  presumpt lon.
The appiication of a presumption ruie always includes the
stated, or implied, rule for rebuttal ( identi fying the tebutt ing
fact).  The presence or non-presence of the rebutt ing facts at
trial is an inherent part of the application of the ru1e.

ln Cudelj ,  in stat ing Lhe iender intent rule, the court also
identi f ied the rebutt ing fact to the presumption - ' 'pr imary"

rel iance on separate property. The rule in Gudelican be
restated as follows:

I fA + B then C;  unlessA + B + D then E
UT
If  loan proceeds are acqui red (A)  dur ing marr iage (B) ,
then it is community property (C), unless the lender
rel ied "primari ly" upon separale property for repay-
ment (D), then i t  is separate property (E)

Grlnius incorrectly stated that Gudeli did not apply its own
rule. This flaw was crucial for the Grinius court to deviate
from the Gudeljstandard and apply a dif ferent slandard. Thus,
the underlying rationale for Grlnius to disregard a California
Supreme Court case was lacking.

Gudelj Had it Right

J'he court in Grinlus incorreclly stated lhat "the california
courts have consistently and uncri t ical ly appl ied the intent of-
the-lender rule," although "they have inconsistently espoused
the applicable lest." (Grinius, at p. 1186.) Actually, eariier
Cali fornia credit acquisit ion cases presented three tests for
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rebrr t t ing the communi ty  pres l lnrpt ion when loan proceeds
a fc  acqu i red :

l .  l l r t .  rnu tua l  unders tand ing  o f  th t '  t ransac t ing  par t i cs ;
2. the intent of the boruower. and
3. rhe inrent of the lender. lSee Estate of llolbert (1881)

57 CaL 257 which presents the three alternatives.)
I t  is nol clear why Cali fornia courts sett led on the intent

of  the lender  as the proper  test .  The test  nr ighr  have been the
best  way to characLer ize loan procet 'ds because of  pour  ev i
dence of the borrower's inlenl or of an agreemenl between
the  t ransac t ing  par t ies .  O f  the  th rec  ru les ,  the  lender  in ten t
rule might be more rel iable because:

. Evidence of the borrower's intent might be f lurd, and
wi l l  sure ly  change as he/she approaches t r ia l  and learns
what  might  happens i f  the proceeds were separate vs.
communi ty ;  and

o Evidence of the borrower/lender agreement is depen
dent on the circumstances and the iender wil l  l ikely
nol to ever waive the right to reach community prop
erty, and lhe parties to the transaction do not discuss
separate vs. community nature of the loan since it has
no bearing on the transaction.

Irrespective of the evolution of the method of characteriza-
fion, intent of the lender became the establlshed rule. Gudell
s ion i f ied the emersence of  the "nr imarv"  in lpn l  o f  rhe lender

/  
r l l L \ r r L  v l  L l

l ' e s t  a s  f  h e  o n l v  r r r l e  f o  h e  a n n l i e d  i n  d e t e r m i n i n p  l h e  c h a r a c -/  
r  u r e  L v  v u  u y y r t L u  l r l  U L L L I  l l t r r r r r 1 6  L l r !

ter of loan oroceeds.

Grinius Had it Wrong

Notwithstanding l"hat Grinius misrnlerpreted Gudef as
dictum and as flawed, an analysis of Gr[nlus reveals that the
Crinirt .s oninion i tself  rests on a f lawed readinp of nrecedent." r , . . . " ' . , b " . 1 . , .

Grlnius supported i[s "solely" rule based on direct and indr
rect precedent.

A. Grinius' Direct Authority [s Flawed
To support the contentlon lhat the lender must rely

" s n l p l t l "  n r  " p n t i r p i y "  t  r n n n  t h p  . ^ ^ ^  v ^ t  ̂  ^ - + ^ r ^  r -
v v . e r ;  '  v .  |  ,  v y v L , . , , -  i e p a f a [ e  e s l a t e '  U f l n l U S

cited flrst to Estate of ltolbert (1881) 57 Ca|.257. ftferest
ingly, f-{olbert suffered from the evidentiary flaw thar the
Grinlus court criticized Lhe Gudelj opinion for. As in Gudelj,
Lhe llolberf court noted that the community propefty
presumption was not rebutted because there was "no evi-
dence  to  ao  l o  t hp  i r r r v  r r nnn  r vh i ch  t hev  wp rp  an tho r i zed. . . -  

J " ' /  
q y v r r  y v r r r \ r i  L r r L /  v v ! r !  q u L

to flnd that Holbert borrowed money upon the strength of
credit created entirely by his separate property." lHolbert,
at p.259.) However, the Holberf cour[ went on lo espouse
a borrower inlent rule too, stat ing there was "nothing
to show that the borrower intended to allow a debt to
be created other than one of the ordinary character, for
which the whole [community] estate was liable." (lbid.)
if the lender's intent was the only rule * as Grinius would
have one believe - then why did l-lolbert go on to refer to
a borrower's intent rule, unless it was because there were
multipie rules at that time?

The Holberl court did not ston there. It went on to slate
another, third rule:

It may be, that, if Holbert had borrowed the
money of Johnson with the distinct understanding

benveen thent that the sepafate pt 'opel ' iy of l lolbel t
was to be l iable for the debt created, and thc funcls
so borrowed had gone to pay for the land purchase,. i ,
the land v,rould have been the separate esiat i :  of
Holbert;  but no such case rs befure us.

T'hus, llolbert set forth the three rheories oi loan
proceeds  cha tac te r i za t ion  in  ex is tcnc t -  a i  rha t  t i rne .
llolbert was not a lender intent case. It was a case like
many  in  i t s  day  tha t  app l ied  mu l r ip le  ru l cs  on  a  s i r rg le
set of circumstances. The Crlnftzs courL selected only
one  o f  the  mu l t i p le  ru les  and  then  s ta ted  rhar  ca r l y  eases
"consis tent ly  and uncr i t ica l ly  appl ied the in tent  of - th t ,
lender fule," which is an erroneous statentent. (()r[ntus,
a t  p .  1 1 8 6 . )

Grlnius courr also cited Estate of t:l l is {1928) 203 Ca1.
414 as suppoll  for the rule that a lender must "enl irely"
rp lv  nn spnrrarp nroner lv  for  renavtnent  in  order  lo t ' loanr v r /  v r r  u \ y u r * r -  y , v y r r L /  r \ / 1  r L P u /

proceeds to be considered separate property. In 61lrs, the
t r ia l  cour t  he ld thaL stock purchased wi th Ioan proceeds
from a banl< was the separate proper ty  of  rhe husband
because the loan had been made upon the faith and
^ -^ . r i t  ^F  h ; .  - ^^ . ra fp  n roner fv  and  h is  f i nanc ia l  s tand inpl l ( U l t  U I  l l l )  J C p c l r u r L  y r w y L . r L /  u r r \ - r  l l l )  l l l l d l l L l c l I  ) L d l l - , . , r r

wi th  the  bank .  In  a f f i rm ing  the  t r i a l  cour i  on  appea l ,  i he
Fl l i ,s  cour t  d is t inprr ished the facts  before i t  f rom those in. " . . . . . ) "
l lolbert,  where lhe propertywas held ro be community,
on fhe grounds that in llolbert "there was no evldence
showinp that  rhe loan was made on rhe nersonal  credi t
of the spouse owning the separate property." {E11ls, at p.
416.1 Etl is found the loan proceeds to be separate properry
hecarrse f hp "nprsonal credit" of the husband was what
the lendet ' re l ied upon.  Not  once in  the opin ion does the
court stafe the "entirelv" or "soielv" ruie rhar Gr[nlus
attributed to it.

Ellls presents an intelesting issue under modeln
. n  m m , ' n i ,  ' ,  ̂ r ^ ^ o r t v  n r i n c i n l e s  T h e  " n e r s o n a l "  c r e d i t  o fL \ J l l l l l . t U l t l L y  P I L - / Y L r  L y  y r  r r r L l V r L J .  r  r . ,

ei ther  spouse dur ing marr iage means the lender  in tends
t n  r n l r  * ^ . t i ^ i ^ . . ^ i ^ ^ -  f ^ -  t  \ A / h ^ - ^ro rery upon marrlal earnrngs ror repaymenl. vvnere a
loan is made on [he personal credit of either spouse, the
proceeds are normally regarded as community property.
{For example, see Marrlage of Aurfmuth lla7ol 89 Cal.
App.3d 446, 455 - though there was no direct evidence
oi lender intent, it was "apparent that the credit was
extended on the strength of the community earnings.")

The Ellis court confused loans made on the personal
credit of the spouse with loans made 0n the credil of his
or  her  senarate nronpr tv  Tf  hv test i fv inp ' that  the bank

] .  ' , 1  
" J

took the personal guarantee of Mr. Ellis, who was a man
"of large financial interests," the loan officer meanl that he
was relying on the separate property assets of the husband,
then the court was correct in finding the loan was sepa-
rate property. The Ellis court states, however, that the
lender also relied on the husband's personal credil, which
means the lender was also relying on the commun[ty
earnings foi repaymenl. In order for the E//zs court to find
that the stock was the separate property of the husband
(where there was evidence that the lender looked to his
personal credit), the court must have been concentrating

Continued on page 2B (O'ConnelU
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on the intent of the lender to rely "prtmari ly" on the sepa-
ra lp nroner fv  of  1x^ x '  ' 'h -  ̂ ' r  e  'nn '  some considerat" ion, * . ,  r ,  . ,  - . , l l c  l l u ) u d l l u ,  J l l l L (

was made to community earnings.
Holbert and Ellis do not support the proposition that,

priur to Gudell ,  the Cali fornia Supreme Court had "consis
tently and uncritically applied lhe intent of-the-lender rule".

lGr[n[us, at p. 1186.)
B. Grinius' Indirect Authority Was Not Correctly

Applied
The Grinius court also attacked the Cudeliopinion on

inclirect grounds. Grtnius stales that cases after Gudeli
"have been declded on seemingly different standards,"
and in all of them "loan proceeds were characterized as
a spouse's separate property oniy when direct or circum-
stantial evidence indicated the lender relied solely on sepa-
raLe property in offering the loan." (Grlnlus, at p. 1187.) In
its str ing citat ion, the Grinius opinion rel ies upon severai
Court of Appeal cases - not California Supreme Court
cases - as authority. In oLher words, the Grinius court
was stating: Even if Gudeliwere right, subsequent lower
courts have not foliowed it, so we will not either. Not only
does this noL comport with the hierarchy of the courts,
but the seven cases stting-cite dby Grinius do not support
lhis conciusion.

Additionally, three of the cases which Grinlus string-
cites to (Ford v. Ford (1969) 276 Cal.App.2d 9, Somps
v. Somps 11967) 250 Cal.App.2d 328, i{oward v. Howard
(1954) 128 Cal.App.zd 180) were decided under ourdated
. ^ r n  m t  r  n  i t r r  n r n n p r t r r  n r i n r i n l p c ,
L V r l r r I r u r r r L I  y l v y e r  L /

1) Stoner Was Not a Lender Case
Grinius cites to Marrlage of Stoner (1983) 147 Cal.

App.3d B5B, which ls not a lender inlent case. In Stoner,
the property at issue was a residence purchased by the
wife with the proceeds of a loan to her. The husband
executed a quitclaim deed for the propelty at the time
of the loan and property acquisition, and it was the
nrrirnlr im r loo6i - not the lender'S intent- that WaS diS-v  u l L l r q r r r r  u u !

positive. The decision does not support or contradict
the intent-of-the-lender rule as fashtoned by Gudeli or
Gr[nius since the deed was the fact supporting the
decision.
2) Ford Found a Loan to Both Spouses was Really

Husband's Separate Property
In Ford, supra, the properly was acquired from a

loan made to both spouses by the bank. Both spouses
signed a promissory noLe and a mortgage hypothecat-
ing the husband's separale property. The Ford court
noted that "[n]o one from the lbank] testified as to
lhe intention of that institution in making the loan."
([d.,at pp. 12 13.) Thus, no evidence of lender intent
was provided at ttial (which was cited as a flaw by
the Grlnius court about the Gudeljopinion).

In analyzing the Cudeljopinion, the Ford court
noted that two earl ier opinions found that a spouse
signing a note and mortgage would not affect lhe

rrghts of the "parties." (Citing rct Flournoy v. Flournoy
t1Bq0) B6 Cal. 286 and Martin r,. Marttn (1877) 52 CaL.
2.\5.) If the Ford court had not done so, then wife's sig
n a l r r r p  r l n o n  f  h p  n ^ ' ^  ' - ^  m ^ r r ^ ' ' ' z  i n  F o r d  w o u l d  h a v er i o r u r t r  u p U r r  L r r L  r l U L (  d l l U  l l l u l  L B c l B t

s r r n n n r r p d  e n  i m n l i e d  f i n d i n p  t s i n c e  n o  t h e r e  w a s  d i r e c tJ q y y v r  L L U  u r r  r r r r y r r r u  r b  l v r r r ! \

evidence) that the lender tn some way rel ied upon the
credit of the community. The Ford court ignored the
fact thaf Flournoy was a lending case between spouses
involving the intent of Lhe part ies test, and that Mart in
f ^ ,  '  n . l  , ,  n r l n n  r  n t i ^ ,  , a t n r l  r  ' ; ^ " , .  t  h r l  S  W i f g  W a S  n O tl u u l l u ,  u l l u c l  d l l L l q u d l c u  v l c v v ) ,  L l l d

a party to a loan transaction in which she co signed
lhe note.'lhe 

Grinius court relied on Ford [o support the
contentlon that the community property presump-
r  i nn  rn r r r  ho  n r rp renmp nn lv  hv :  shn r , \ l i ng  f  ha f  " i he
L r v r r  r r r q )  u L  v v v r  ! v r r r \  v ! r t l  v J

lender intended to rely solely upon a spouse's separate
property and did in fact do so." (Gr[nius, at p. 1187.)
However, there was no evidence at all of the lender's
intent in Ford - there was no evidence the lender
rel ied "primari ly" or "solely" on the husband's separate.
l i  anything, the lender rel ied upon wife's obl igation on
the note as well.
3) Somps Was a Primary Intent Case

In Somps, supra, the court found that the com-
munity presumption was rebulted and the property in
question was purchased with the husband's separate
n ronp r l \ /  Thp  l oan  t n  nh t r i n  f  hp  n ronPr t vwas  ex tended
P l u y u l  

L / .  r  r l L  r v q t l  L v  v v L u r r r  
" " -  

y .  /  " * "

on fhe faith oi both community and separate property
repayment.

The Somps decision was based on (1J the lender's
testimony that he had made the loan based on the
husband's personal credit, (2) the lender's teslimony
as to the husband's business credit (it was his separate
property business), and (3) the husband's testtmony
that the loan was personal in nature and was granted
because the venture for which he borrowed the money
was sound. The lender testifled it relted on the hus-
band's personal credit, which was community property,
and the wife showed the bank knew of husband's
and wife's community property assets when making
the loan.

If Somps were correct in characterizingthe loan
proceeds as the separate property of the husband,
ihen the court must have based its determination
on the intent of the lender to rely "primari ly" on the
husband's sepalate property, since some community
property was considered.
4) Howard

Howard, supra, was a dispute over the proper char
actenzation of property, titled only in the husband's
name, that was purchased by him during marrtage
with the proceeds of a loan from his brother. Though,
at one point, the court articulated a "sole" reliance
standard, its analysis and result were wrong. The court
found that the husband had rebutted the community
presumption as follows:

Since the moneywas loaned, according to the test i
mony of his brother, solely upon [the husband's]
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cfedi t ,  Lhe loan was the scpara i r  i rb l igat ion of  the
Ihusband]  and not  a comlruni ty  obl igat ion.

This conclusion was erfoneous, srnce the
proceeds of a loan made on the personai credit oi
e i the r  spouse  a re  commun i ty  p roper ty  the re  i s
no genera l  separa ie or  communi ly  obl igat ion d is-
l inct ion under modern law (e.g. the credit card is
in husband's name and he bought his golf  clubs
with the credit). Moreover, the degree of lender's
intent - whether primary or sole inlenl - was irrel-
evant in f{oward because there was no evidence
the lender rel ied on any separate pfoperty of the
borrowing spouse and the cour t  appl ied an incor
rect rule.

5) The Other Cases Are Actually in Line
With Gudelj
The remaining rhree cases citcd by Crlnius (Banl<

of Caltfornla v. Connolly (1973) 36 Cal.App.3d 350;
llicks v. fliclcs (1962) 211 CaLApp.Zd 144; Marriage of
Aufmuth, supra) are intent of the lender cases that are
well reasoned, yet follow Gudell.

Connolly, supra, is cited by Grinius as an erran[
post Grinius case in which the lender relied upon the
nature of the hypothecated property. That is a lrue
factual statement bu[ is misleading as to the legal
effect of such reliance. No case, pre- or post-Gudell.,
has slated that the character of the underlying prop-
er ty  cannol ,  or  must ,  be considered:  i t  is  merely  one
factor  in  look ing to the lender 's  in tent .  More puzzl ing
is the fact that the Connolly court found that the
lender  re l ied pr imar i ly  on the "genera l  credi t  o f  [ the
husband]" in extending the loan. (Connolly, at p. 375.)
The Connolly court found that the community prop-
erty presumption had not been rebutted. In reaching
this decision, Connolly cited to Cudelj- the primary
reiiance rule.

lnHicks,supra, the court found Lhe loan proceeds
lo be separate property where the lender relied on
separate and community property in extending the
loan. The court reasoned that the loans were made
"on the credit of [the husband's] separate property as,
at the t ime they were obtained, he had been married
iess than a year and his community earnings were not
[hen of "paramount" signif icance, whereas his separate
property approxtmated $ 500,000 in vaiue." (Hicks,
at p. 155.) Impiiedly, the lender did not rely solely on
separale property - community earnings were not of
"paramount" concern though were considered.

Aufmuth, supra, did not deviate from the primary
rule in Gudelj .  The couri found that, although no direc[
evidence was presented concerning the intent of the
lender, it appeared as though credit was extended
based on the "strength" of [he community earnings.
(Aufmuth, at p. 456.)

None of the cases cited by Grinlus prove the lender must
relv solelv on the borrower's spnarafe nronerlv. and the

/  " r ,  
t r r v  v v r r v Y Y v r  u  u v y q r q L v  y r v H L t L ) , ,  u t t u  L

Gr[nius court's historical anaiysis was flawed. The Gudelj rule
shouid remain the rule in California with an inouirv into

w l r e t h t r  t h c  l e n d e r  r e l i e d  ' ' p r i m a r i l y " , r n  i h e  s e p a r a t e  p r o p
€ftr,r  61f the borrower in making a loan.

The Grinius Opinion Was Dicturn
' I 'he 

Orinlus court mainlarned that t-he GuCel ruie was
drctum. This cri t ic ism was unjusti f ied since the facts in
/ - - ; ^ ; , , , -  A I A  n n f  n rwt trtLt. \  uru r luL yr 'ovide a reaSOn to change lhe Gudell  rule.
I f  the husband in Grinius could not rebut the community
n r p q l m n f  i n n  r r n d p r  t h p  C t t r l p l i  n r i r r n ' '  r , , l n  t h ^ ^  ^ n r r  r - h : n O pp r L J u l r r y L l v r l  u l r u -  .  ^ ^ l l O l  y  I  U l g ,  L l l c l l  d l . . /  - . ^ * . . a ) -

ro the Ourlel i  intent of the lender rrr ie made bv the Cilnlus
court was i tself  mere dictum. More simply stated: i f  an easier
ev iden t ia rv  r r r l e  ln r imarv  in ten t )  cann t - i t  be  sa t i s f i ed  underr v r \ t , I , . , - -

the c i rcumstances,  then a more st r rngent  ru le {so le in tent}
n p p d  n n l  h p  a n n l i ^ '  I ^ r L "  ̂ ^ "  ̂  - " r e  i s  w r o n p  w h e n  i t  c a n n o ti l c c u  r  r \ r L  u t r  o p p r r U u .  v V  l l y  ) d y  d  l  u l -

be met anyway?
The question rs whe[her the lender in Gr[n[us actually

re l ied "pr imar i ly"  on separate proper ty  in  making the loan.
The Grinlus court found that the husband had failed to rebut
the presumpt ion that  the proper ty  in  quest ion was com-
munity property. The purchase money for the propertywas
obta ined f rom two loans acqui red dur ing the marr iage.'fhough 

there was no direct evidence of lender intent,
Lhe Grinius court found that a review of the SBA loan condi-
tions did not support the husband's ciaim the SBA loan was
premised "solely" on his posting of his separate property col
lareral.  Instead, of al l  the many SBA ]ending condit ions, the
Grinius courl found the most important were those regarding
the future income, opera l ion and management  of  the res-
tauran[  business which was being purchased wi th the SBA
loan.  The hLrsband's  earn ings dur ing marr iage and future
e a r n i n s  n o t e n l l 2 l  r v e r e  n f  n r i m a r v  i m n o r l a n e  p  t o  f  h e  l e n d e fL u L f  r r r r 6  y v L r

in extending credit. The Griniu.s court found lhat "the loan
was extended on both the abi l i ty  of  the communi ty  t0  repay
the note and Lo manage the restaurant." lGr[ntus, at p. l lB9.)
Based on those flndings, the husband could not have success-
f r r l l v  reh r r r fed  the  commr tn i f v  n res t tmnt inn  t tndar  the  lessr u r r )  r ! v u L L v u  L r r w  ! v r r l r r f u r r r L /  y r u u u r r r y L l v r r  u l r u u t  L r r

s t r inopn l  G t r lp l i  n ' i * ^  * " ' ^ r ; ^^^^ ' tandard .  Cr ln lus '  re iec l ionJ L r r r r S c r r t \ ) u u c u  P l  1 1 r 1 4 l y  l g l l c l l l L (  ) L d l l u d l u .  \ J I I t  u u J  ^ * , - * - - - . -

of the Gtrlel irrr le in favor of the morp sfr insent sole rel iance
standard was unnecessarv. and was dictum.

Conclusion

A iender's intent is to be tepaid. A lender will not limit
her/his/itself to community or separate sources. Lenders
wil l  not test i fy they wouid not want to repaid only from a
separate property source. Grin[us does no[ presenl a viable
rule in [he world of lending and repayment. Crin[us does nol
presen[ a rule that is practical or supportable by prior case
authority.

A trial court should apply the rule enuncia[ed by the
Gudell court: characteri zation of loan proceeds acqu ired
drrr ins marriase should be determined on whether the' * , , ' . b

lender primari ly rel ied on separale or communily properLy
f ^ .  ' ^ ^ ^ , / r m n  n f  T h i .  - " 1 ^  i .  - ^ +  ^ h l r '  ' i ^  l ' ^ ^ ^ ; - ^  " ' i t t  C a l i f O fl u l  l ( i _ J d y l l l c t l L .  I i l l )  l u l c  l )  l l u l  u I l I y  l l l  N c u P l l l B  v v l L l l

nia Supreme Court jur isprudence, but i t  also is more easi ly
applied in real world situations where a lender wil l  look to any
and everv sorrrce nf rpnavmpnf Tf a lender rel ied more heavi lvu l r u  v v v l  /  u v q r v v  v r  r u y u /  r r r v l r L .  l r  u  l u r r u v l  r v r r v u

on the community to repay the loan, then the loan proceeds
should be community in nature. I
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