
T**r RIs[ AND TAULTs
OF VnlV CqMP

J U S T I I T I  O ' C o N N E L L ,  J .  D .

MoNTEnEy Cou t r t t y

J UST I IiI @C RA N B E RG LA!V.CO M

Mr. O'Connellgracluated ln lQQg
fro rn James Madiso n {i niverslty.

ln 2003 he graduatedfrom Monterey Coilege of Law.
He is an Associate Attorney with the

Granberg Law Off"ce in Salinas,
and Professor of property Law
at Monterey College oJ'Law.

Fart 1: Diefendorff

The path ro Van Camp v. Van Camp (1921) 53 Cal.App. 17,
l99f BB5 began in IBg2.In Dtefendo(f v. Hopkins (IBcj2)
95 cai. 343, wife operated a business that was her separate
property. while the court recognized that her efforts gave
rise, in part, to the income from business operations. the
court recognized a right that has no place in the view of
the parlnership mociel of a marnage, but instead favored
the separate estate: a spouse has the right to rnanage his or
her separate property and the income therefrom is ieparate
property. The Diefendorff court found as follor,vs:

To begln with, she owned the pine Streel house
and lot, where she carried on a business which was
hers exclusively, and in which her husba nd refusec to
have any part. The proceeds of such business werer
therefore, her separaie estate, as being the profits of

her separate propefiir {Cir,'. Code, sec. 162.} It rs true
lhar they may hal'e been, to s0me extent, tne prof,ts of
her iabor and personai attention, but so must, in some
clegree, be the renis, issues, and plofits of anv sepa-
rate eslate of eitlier spouse. and the lvife must nave
the same right to manage her senarate estaie, so as to
rurn it to prcfit, that the husbanrl has to manage his
separale esrate. The proceeds of the br_rsiness, there_
fore, celcnged to her. What these amounred to and
how they \,vere expended does not appear. and neither
is it shown how the Pine Street house vras furnished.
But the urhole c'urse of conduct of both husbanci and
wife for years, anC all their declarations, go to shol
thai she nlanaged the boarding-houses, bought and
sold and exchanged furniture just as sire pieased, and
tn her own natne j with her husband,s full knowleclge,
and without any objection on his part, except his objec
tion lo her engaging rn a business at all, vrhich he
consrdered unprofirable and injurious ro her heaith,
{emphasis added; [d., at pp. 351 352.)

The Die-fendorff court adludicated cases at a time in
which the spouses were not equals in lhe n'ranagement and
control of the cornmunity property. It went to great lengths
to proteci VVife's separaie estate beca,:se at the time Wife,s
communitv propefty rights were less than those of I-lr.rsband,
and the court guarded her separate property from a clainr
cf a conrniunrty propertv inreresr in her business. van Camp
v,'as decided in 1921, and r,rras based on Diefendorff.The
last time Diefendorffwas citecl for this same rule was wz6"
(See Cray v. Perlis 11926) 76 CaI. App. 5l t - rhe ownership
of the business having been rhus estabrished as vy'ife's, pro-
ceeds of that business became her separate estate.J

Part 2: Pepper

\n Estate oJ Pepper {1q10j l5B Caj. 61g, rhe Supreme
court held that where it is "impossible" to determine wnat
portion of an increase in value was attribulable to Husband's
communitir efforts, the increase in value of the business is
confirrned as Husband's separate property. As wiil be dis-
cusseci, post, this rule was the direct basis of Lhe Van Camp
decisron.

In Pepper, Husband had acquired 160 acres of real prop
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erty fs;.re marriage upon which he lived. i-le operated a tree
nursery and orchard on his land ancl cievored part of it to
pasturage and to the grolving of grain. Later * but also prior
to marriage - he acquired addit icnal, adjoinrng land unti l  his
farm was about 291 acres. After marriage, he iontinued to
cultivate his land and sell trees from his nursery. Frcm the
time of his mairiage until his retirement, he iived upon his
land and devoted his entire time and energy to the nursery
and farming operations that he carried on there. when he
retired, he sold his land and rhen died severalyslr"r later. At
the probate trial, all parties conceded that hls entile esraie
was comprised of assets acquired either from the land,s sale
proceeds or froni the income he earned from cultivating it.
Tlie issue at trialvras hon, to characterize ihese assels.

wife argued that ihe ccnrnunity hacl an interest in the
assets because incorne from the land and the increase in the
land's value were due to Husband's malital efforts. The trial
court found otherwise, holding that the income and growth
in value flowed from the underlying separate propetiy asset.
The Pepper court agreed, stating as foliows:

There can be little question, on the erridence, that
the principal part of such business consisted of the
conduct of his nursery. The appellant argues with
great earnestness thal the profits and earnings of
such nursery business after marriage, must, as matter
of law, be hejd to be community property. \A,e think
rhis position cannot be sustained. section 163 of the
Civii Code provides rhat ,'all properry ovrned by the
husband before marriage, and that acquired affer-
wards by gift, bequesi, devise, ol descenl, with the
rents, issues, and profits thereof, is his separate prop-
9rry." The question here is whether the proceecis of
the nursery conducted on the iand can be consrdered
as "issues" or "pfofils" of the land. Earnings, acquired
by the exercise of the indus[y or skiil of either hus-
band or wife, are to be credjted to the comnunity"
On the other hand, the products of land, separately
owned by either spouse, and cuitivated by either or
both, become the separare prooe*y of the one owning
the land. The appeltant does not dispute the proposl.
tlon that, f Pepper had, year after year, sown l^Lfs tand
to gra[n, the resulting crops woutd have forrned a part
of hts separate estate. But it rs argued that, in the case
of the nursery, the principal elernent in the success
of rhe venture was rhe industry, ski11, and arrention of
Pepper, and that the use of the land was merely inci-
dental to what was, in effect, a cornn'iercial enterpnse.
\A/e are unable to see that this argument furnishes a
sufficient ground of distincrion. In any agriculrural
enterprise, the labor and skill of mari are essenrial to
success. An orcharci or a grain field must be cultivared
and cared for. The resulrant product is in part due to
the processes of nature operatrng upon the land, and
rn part to the intelligent application of manual labor
to the soil. ,If is, in the nature of things, impossible to
apportion the crop so as to determtne what share of it
has conte from the soit and what share frorn the exer
tions of man. The product must be treatec as a whore,

ana, [,r lt is the growth 0f tand separatet/ owned, rt ts
the separate property o-f the owner of the land. (See
Dtefendo(f v. /-{opktns, g5 Cal. 343,352, [28 pi,ac. 265,
30 Pac. 549J.). . .  {Ernphasis added; kl. ,  at pp. 6% 62a'.)

The so'cal ied " impossrbi l i ty rule" set forth in ihis passage
is echoed in van camp.l-iowever, as n'ill be noted in Estati'of
ldeilsen, pzst, cornsei fcr the wife was too quick io concecie
that food grown from sepafate properLf is separate propei"ry.

Part 3: Van Camp
ln Van Camp v. l,tan Carnp tIg2I)53 Cai. App. 17, Hr_rsband
olned stock in a fish-packing business prior to marriage. The
court had to determine how to characrerizer.heincome he
earned, the increased value of the busrness and rhe civrdends
he earned during marriage. In 1914, Husband moved to cali-
fornia; after his arrivajhe organizec the Van camp sea Fooi
Company. The companli was capitalized with 2,000 shares of
stock at a pa r va lue of s I 00 each, of which Husband owned
1,300 sirares. The parties mariied in 1916. Through a series
0f later transactions, he acquired additional shalei but lvas
never the sole ownef of the corpolation. It was duly organized
and consiiluted an entitir separate ancj disttnct frorn Husband;
he was paid a salary for his serizices, and cerrain personal
expenses were paid for by the corporation.

wiie arguec that Pereira required the court to deternine
what portion of the business growlh and incone {in excess
of what Husband was paicJ should be allocaled to the conr
munity. The van canp court recognized that rhe success
of the business was, "r0 a large extent due to his capacity
and abiiity." Nevertheless, since the court found it ,;impos_
sib1e" io deterrnine how to allccate lhe growth ano incorne
to the community, the separate estate should receirre the
enf ire anoLlni. The van Camp courl disregarcie d pereua ano
rnstead relied on Drefenclorff ana pepper r"0 sllpport irs ruling
as follor,r,s:

... 
'Ihe 

case presented is nor unlike that jnl,olved
in Estare of Pepper, [Citation.], wherein it was held
that the prolits and earntngs made by the husband
after rnarriage in conducting the business of a nursery
upon property owned by him at the time of his mar_
riage was hrs separate property, notwithstanding the
success of the venture requireci indusiry, skill, and
attention. "lt is impossibie,', said the court, ,,to appor_
lion the Crop so as to ceterrnine what share of it has
conle from the soil ancl what share frorn the exertions
of man. The product must he treated as a whoie. and.
i f  i t  is rhe growth of land separarely owned, i t  is the
separate property of the owner of the iand," citing
Diefendarff v. Hopktns, 95 Cal. 343, [28p. 265, 30
P. 549J. So, ln the tnstant case, it is lrnpossible to say
what part af the enormous diviCends patd bv the Van
Camp Sea Food Cornpany should be apporiionei to
the skilland management thereof and what part should
be apportloned to the {nvestment o-f the capitatand
the favorable conditions under whlch the business was
conducted. ... tld., at pp. ZT-Z7.)

. . . in vierv of the fact that he vras adequately paid
Lonttnued on page 3Z {O'ConnelU
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by the crlrporation for his seLvices, such compensation,
under the holding in the case of Estate of t''epper, supra,
must be deemed the extenl of his oersonal eain-
ings, and ihe balance of the profits derived from the
business accredrted to the use of the capital invested
therein, in the sarne rnanner as though he had not
been empioyed by the cof poralion. {\d., at p. 29.)

The Van Camp court reiterated a protectionist view of rhe
separaie estate that is not part of oul modern jurisprudence.
By not taking on rhe lask of al locating a business's growlh
and nrnf i rs  herwegp the COmmUni lv  and the spnarate  psta lps
u l r u  y r v { r r u  v u i v Y u  

/  
u r r u  ( r l u  u v y s r u L w  L u l u L v J ,

Van Camp disregarded the rule set forth by Pereira. The lazy
judicial rule of Pepper and Van Camp carr be summarized as
fcllows: Where there are substantial assets mixed with sub-
stantial efforts it is impossible to determine the character of
the profit and grov'rth, so it must ail be separate property.

Fart 4: Neilson

In Estate of l''leilson (1962) 57 Cal. 2d 733, rhe California
Supreme Court expressiy overruled l'ep7er, thereby impiiediy
overruling Van Camp,lvhich relied upon Pepper,

In lVellson, Husband owned real property trat was
r r n t r i r p d  n f i n r  t n  * ^ - - i ^  - l  - ^ * . i r l l r r  n r i A  f n r  r f f n r.- rnarrlage ano palltally ilalo r0r aiLer rnar
riage. He grew grain on his land and his inconre during
marriage came aimost exclusively frorn the sale of the graln.
F{usband later died and the mattef went before a probate
i t r r t r  + n  r l a f a r r n ; n D  r l ^ ^  ' .  ^ . . J  / ' n  m t n r r n i n r  n h r r . C t e l
J u r  /  c u  u t r L c ' l  I l l . t l l c  L i l r  ) U P d l 4 L (  d L  l U  L U l l i I l l U . l l t L y  L l l d . j d (

of his assets. The tr ial  court iejected a iury lnslrucl ion
hased on Penner  f ind ins th : f  Ppnnpr  hac l  heen " 'nrAc l i -v u r v u  

,  
r r r l u r r i 6  L r r u L  /  L y y v t  I  r q l r  v w L r l  y r q u

callywrecked' by subsequent cases." (1d., at p. 738.) The
California Suprerne Court went further and found that
Pepper was wlongly decide d. lVielson reaffirmed Pereira and
instructed the trial court that the "irnpossibili iy rule," vlhich
was fhe basrs of the opinions in 'Depper andVan Camp,was
an ertoneous application of the law. Rather, the trial court
mus[ determlne to whal extent community efforts resulted
in the growth, profits and income of a business owned by
a spouse prior t0 marriage. It instrucled that the efforts of
the communily must always be recognized in rhe appor-
tionment of business interests. The lJielson court stated
as follows:

.. .  The usual method of apport ionment is to al lo-
cate a fair return on the tnvestment to the separate
property and to allocate any excess to the cornmunity
property as arising from the husband's efforls. (Perelra
t. Pere[ra. ..J "Only when the proR[s and accruals actu-
ally atiributable to the separate propert'y:&ie pini;e,j tt '
differ from [the usual interest rate for a well-secured
investmentl is there reason to depart from Lhis systeffi."
ICitation.] Departures frorn t.he Pere[ra formula have
been made when the husband introduced evidence
that "a larger return on his capitai had in facl been
r ealized." ICitati ons.]

An apportionment oi profits is required not only
when the husband coniucls a cornrnercial enterprise

bur also when he invests separale funds in reai eslate
or securities. fCitations.] 7'he proceeds anC lnr,:rement
in value are epportloneci ent[rely to the hu.sbanC',s sepa
rate esiak: only wi"ien thev are attr[butable srtlely to the
natural enhartcernent of the properry, lCitations.] or
when the husband expenCed only min[rnal ffirt and
the wlfe {nirociuceC no evidence attribut[ng a ttalue to
his servlces fCitations.]

There is no reason whv a glain farmer or nursery
operalor who conducts his enterprise on sepafate
real property shoLrld be exenrpted from the normal

' ^ -Ten ' ,  r u l c  and  no t  ne  r co t t i t ' pd  t n  reeo l l l l td P f j U l  t - l U . l l l l l c l l -  i  t , 1 ' . \ -  d l l \ l  l l U L  u L  r L 9 L r l r  L \ r  L U  ( r ! \ '

to the cornmunity fcrr a port ion of the profirs. Accord"
ingiy, Lhe Fepper case nas been justlv criticized. ISee
I Armstiong, Caliiornia Farnily Law 480;4 Witl(in,
Summary of California Larv [7th ed.] 2725; Continu-
ing F,ducaticn of the Bar, Fani ly Lav,r for Cali fornia
Lalr,ryels, 368 369; Evans, Priniary Sources of Acquisi-
f ion of Community Propert l , ,  10 Cal.L .Re' i .271,284;
cf. .  \4 Cal.L.Rev. 402, 444-405.)

In expressly overruiing Pepper, the Aieilson court stated:
The Pepper holding was based no: only on the

erroneous concession of counsei, bul also on the
ground that i t  rs ' impossible Lo appor' : ton the crop so
as to determine rvhal share of it has come fron the
soil anc what share from ihe exertions of man." [Cita,
tion to Pepper, at p. 624.1Although iL ma'y be difficult
to  make an appor t ionnrent ,  i l  is  " imposs.b le"  onlv  in
the sense that it cannot be mathematically certain.
lSeeJenkins v. Jenklns, 110 Cal.App.2d 663, 666 i,243
?.2d 791, r,vhere 71a of 28 head of cartle bought wirh
Lhe i iusband's sepalare property wete apport ioned to
the comrnunitv.J The long l ine of cases start ingwith
Fereira dispels any notion that such impossibiliry
just i f ies a f inding that none of the ploceeds berongs
lo Ine comrnunity. These cases have established the
rule thai vvhen part of the proceeds from a separate
property enterpnse or lnvestment arlse fron the hus
band's efforts. there rnusl be an apporttonment. Lstate
of Pepper, supra, 158 Cal. 619, /s thereJbre overruled.. ..
(Emphases added; Ici., at p. 741.)

The court in Marriage of Creant {1993) 13 Cal.App.4th
81, aptiy recognizeo that sonelimes the " impossrble' '  task ol
i r rds ins is  no excrrse for  nor  iudpinp l r  Crcam the r r ia l  cour t
J * " b , , J * " b , ^ , b ' / c ' ( r l ! L l l

iound lhe task of vaiuing a business dif f icu-t,  so he forced
an auction of the busrness between Lhe parties. In reversing,
the Frrst District said that "fnio matter how difficult the deci
sion, lhe tr ial  ludge nlust bi le t ire bul let,  vaiue the business
and award i t  to one of the par' , ies. No one ever said j-rdging
i^.;as easy. (!bi, i  ,  at p. ?0.)" lVielsortsirni la: ly,pointed out thar
sorne[i f i ]es the evidence may be exirernely complex, but i t
is not " impossible" to determine the community vaiue in
a business. V/hen the court ls left urlth a difficult lasl<, lhe
court should not take the easy wa1' out '' lhe Van Camp w?y -
by giving ai l  the vaLue in the underlying asset to the separate
esratp .  Perhans th^*  ' ^  ' - '1 '^ - -  h^  ^ .^^^ ' la te  dec is ion has fo l loweciu r L u L u .  r  u l  r r s y J  L r r d L  I )  v V l l y  l 1 U  d P P c l

Van Camp since Sonps v. Somps (1967.} 250 Cal.App.2d 328,
n58 Cai.Rpm. 304.
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