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uring his marriage with Wilma,

Henry accrued benefits under
- his employer-sponsored ERISA
retirement plan. Henry named Wilma
his primary plan beneficiary and
named his daughter Debbie (from his
previous marriage) his contingent plan
beneficiary.

When Henry and Wilma divorced in
California in 2002, their community
property consisted entirely of two
assets: Henry’s ERISA plan (community
property value: $425,000) and a mort-
gage-free residence (community proper-
ty value: $425,000). The parties’ stipu-
lated divorce judgment was simple:
Henry received the plan and Wilma
received the residence. Both assets
were explicitly described in the inte-
grated marital settlement agreement.
Wilma specifically waived all interest
in the plan and Henry specifically
waived all interest in the residence.

After the divorce, Henry rewrote his
living trust to delete any provision for
Wilma and to make Debbie his sole ben-
eficiary. Unfortunately, Henry forgot to
submit to his retirement plan adminis-
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trator the forms necessary remove
Wilma as his ERISA plan beneficiary.
Henry died.

This article’s "Presented Issue" is: "Will
Wilma or Debbie receive the $425,000
in plan benefits?'

No California authority has addressed
the Presented Issue, and non-California
precedent is divided.

Equitable considerations strongly
favor Debbie’s receiving the benefits.
Afterall, Wilma specifically waived her
interest in the plan, and in exchange for
her waiver received a residence worth
$425,000. If the plan benefits now go to
Wilma as well, she will have "double
dipped" by receiving the entire
$850,000 community estate, and will
have been unjustly enriched.

Post- orce Automatic
. 'C ation:  .st o
~ rob .  an.’ r . uments

When a couple divorces, Probate
Code section 6122 provides that the
existing will or trust of each is automat-
ically revoked to the extent that the
other spouse was to receive a benefit
under the testamentary document.
(Thus, ironically, the prudent action
Henry did take in rewriting his trust
Wwas unnecessary)

Of course, wills and trusts are not the
only means by which property passes
upon death. Property may also pass by
means of 'non-probate transfers' [Prob.
Code §8§5600(e), 5000) such as retire-
ment beneficiary desighations, pay-on-
death bank accounts, and transfer-on
death vehicle registrations.

Probate Code section 5600 (applicable
to post-2001 dissolution judgments and
deaths) provides that when a couple
divorces, existing non-probate transfers
are automatically revoked to the extent

that an ex-spouse was to receive a bene-
fit under such a transfer.

Probate Code sections 6122 (automat-
ic post-divorce revocation of testamen-
tary documentsbenefiting an ex-
spouse) and 5600 (automatic post-
divorce revocation of non-probate
transfer documentsbenefiting an ex-
spouse] are both based on common
sense recognitions of the facts that: (a) a
divorced person doesn’t want his ex-
spouse to benefit financially from his
death, and (b) the divorced person’s fail-
ure to change the document after the
divorce was inadvertent.

A statute such as Probate Code sec-
tion 5600 is termed a "re-designhation
statute," because its effect is the "re-des-
ignation" of a beneficiary under a non-
probate transfer document. In the
Presented Issue, Henry’s divorce from
Wilma re-designated Debbie his pri-
mary retirement plan beneficiary.
(After operation of a re-designation
statute, the new beneficiary will be
either the named contingent benefici-
ary or, if none, the person(s) inheriting
the decedent’s property pursuant to tes-
tamentary document or intestate suc-
cession rules.)

Egelhe: ) -
tionSt:. s

In 1994, the Washington legislature
passed a re-designation statute (Wash.
Rev. Code §11.07.010(2)(a)) virtually iden-
tical with California’s Probate Code sec-
tion 5600.

In Egelhoff v. Egelhoff532 U.S.141
(2001), the United States Supreme Court
invalidated the Washington statute
insofar asit attempted to re-designate
ERISA plan beneficiaries, thereby also
invalidating Probate Code section 5600

continued on page 14 (Post-Egelhoff)
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to the same extent. £gelhoffheld that
ERISA preempted and invalidated the
Washington statute, due to the fact

that the statute "relate|d] to [an] employ-

ee benefit plan" within the meaning of
29 U.S.C.81144(a).

Egelhoffdidn’t resolve the Presented
Issue, however, because £gelhoffdidn’t
consider equitable doctrines such as
waiver and unjust enrichment.

The next five sections of this article
will discuss three pre-£gelhoff cases
and three post-Egelhoff cases that dis-
cussed the Presented Issue.

The Fifth Circuit Court of Appeals
anticipated £gelhoffby seven years
when it decided Brandon v. Travelers
Ins. Co., 18 E3d 1321 (5th Cir. 2003).
Brandon held that ERISA preempted
Texas’ re-designation statute (Tex. Fam.
Code Ann. §3.632), but that ex-Wife
was nevertheless prevented from
receiving Husband’s ERISA benefits,
because she had waived those benefits
in the parties’ divorce.

Richard Brandon designated his wife
Wanda the primary beneficiary, and

designated his brother Gary the contin-

gent beneficiary, of his employer-pro-
vided ERISA plan benefits. When
Richard and Wanda divorced, their
decree vaguely stated that "each spouse
would separately retain his or her own
employment benefits."

Richard failed to remove Wanda as
his primary beneficiary before he died.

The retirement plan, knowing that
Texas' re-designation statute had auto-

matically terminated Wanda’s benefici-

ary rights after the divorce, sent Gary
$110,000 in benefits. Wanda sued Gary
for the $110,000.

The trial court entered summary
judgment for Gary, ruling that ERISA
did not preempt Texas’ re-designation
statute,and that the parties’ divorce
decree was res judicataregarding
Wanda's former right to receive
Richard’s ERISA benefits.

The Fifth Circuit Court of Appeals
disagreed with the trial court’s preemp-
tion analysis and overruled the trial
court’s decision on that point, holding
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that ERISA did preempt Texas' re-desig-
nation statute. Nevertheless, applying
waiver principles of federal and state
common law, the Fifth Circuit affirmed
the trial court’s ruling that Wanda was
entitled to no plan benefits: "The
divorce decree was a bona fide waiver
of her rights to the [ERISA benefits]and
we are bound to carry out the provi-
sions of the agreement signed by the
parties' (/d., at p. 1327.)

An en banc Seventh Circuit Court of
Appeals decided Fox Valley & Vicinity
Constr. Workers Pension Fund v.
Brown, 897 E2d 275 (7th Cir. 1990).

James Brown designated his wife
Laurine the primary beneficiary, and
designated his mother Dessie the con-

tingent beneficiary, of his employer-pro-

vided ERISA benefits.

When the parties divorced, Laurine
waived her interest in the plan in
exchange for her receipt of other mari-
tal assets. James died nine months after
the divorce; the parties had continued
to live together from their divorce until
James’ death. James didn’t change his
beneficiary designation.

The Fund liled an interpleader action
against Laurine and Dessie to obtain
judicial direction for proper distribution
of James’ plan benefits.

The trial court entered summary
judgment for Dessie, finding that
Laurine had waived her right to James’
benefits. When Laurine appealed, the
Seventh Circuit affirmed, observing:

... thisisa case of first impression

under ERISA. We must determine

whether a divorced spouse who

was designated as a beneficiary

prior to the divorce will still receive

the Death Benefit despite a provi-

sion in the divorce settlement
waiving any rights to the benefit.

Because ERISA preempts state pen-

sion benefit laws, 20 US.C. §

1144(a), we must find the answer to

this issue within ER.SA itself or in

the federal common law interpret-

ing ERISA. (/d,, at p. 278)

The district court was correct in

recognizing that a non-participant

inan ERISA - 2nsion plan could
waive rights .o pension benefits.

Laurine waived her right toany
portion of the Death Benefit. (/d., at
p. 282) ‘

The Fox Valleyrule survived
Egelhoff, as shown by cases such as
Melton v. Melton(infra)and Weaver v.
Keen(infra).

The Fourth Circuit dealt with a simi-
larissue in Estate of Altobelli v. IBM,
77 E3d 78(4th Cir. 1996). Thomas
Altobelli worked for IBM and designat-
ed his wife, Helen Dietsch, the benefici-
ary of pension and life insurance bene-
fits he had through employer-sponsored
ERISA plan.

The parties’ divorce decree awarded
Thomas his"... pension and other
deferred compensation plans, if any,’
but failed to mention his life insurance
policy. Thomas didn’t remove Helen as
his plan beneficiary during the 8 years
between the divorce and his death.

Thomas’ estate filed suit, alleging
that in the divorce Helen had waived
her right to the plan benefits. The trial
court granted summary judgment for
Helen regarding the life insurance poli-
cy, but denied her the pension benefits,
finding that she had waived them in
the divorce.

The Altobelli Court discussed three
court of appeal decisions (Fox Valley &
Vicinity Constr. Workers Pension
Fund v. Brown, supra); Lyman Lumber
Co. v. Hill 8th Cir.1989) 877 E2d 692,
693-94; and Metropolitan Life Ins. Co.
v. Hanslip(10th Cir. 1991) 939 E2d 904,
907)) holding that a non-member spouse
may waive an ERISA beneficiary desig-
nation in a divorce judgment, and two
court of appeal decisions (Krishna v.
Colgate Palmolive Co.(2d Cir.1993) 7
F.3d 11, 16)and McMillan v. Parrott(6th
Cir. 1990} 913 E2d 310, 311-12)) holding
the opposite. The Altobelli Court found
the former decisions better reasoned,
and adopted their rule for the Fourth
Circuit, stating:

... giving effect to a waiver con-

tained in a domestic relations order

does not burden plan administra-
torsin a manner violative of ERISA.

ERISA was designed to simplify

plan administration as much as

possible, but it still requires admin-



istrators to consider divorce decrees
todetermine whether they are
Qualified Domestic Relations
Orders, [footnote omitted| which
are enforceable. |citation omitted]
Thus, as the Seventh Circuit deter-
mined, "no such additional burdens
will be imposed" by enforcing
waivers.

In this case, each party clearly
intended to relinquish all interests
in the pension plans of the other.
Congress'’s provision for QDROs
reveals that, in some situations, it
deems the intent of the parties suf-
ficiently important to override the
policy of simplified administration.
Because enforcement of a divorce
agreement’s specific waiver of
ERISA pension-plan benefits would
require no marginal infringement
of that policy beyond the infringe-
ment already necessitated by the
QDRO provision, and since ERISA
does not directly address the issue,
we join the Seventh Circuit in hold-
ing as a matter of federal common
law that such a waiver istobe
given full effect. (/d,, at pp. 81-82

Melton v. Melton 324 E3d 941(7th
Cir. 2003) decided that, despite
Egelhoff’sholding that ERISA preempts
state law in determining beneficiary
status, ERISA does not preempt a waiv-
er of interest by a plan benefjciary.
Thus, Meltondemonstrates that
Egelhoffdidn't affect the Presented
[ssue.

During Richard Melton’s marriage to
Peggy, Richard named Peggy benefici-
ary of his ERISA employee benefits,
which included a group term life insur-
ance policy. Richard failed to remove
Peggy as his designated beneficiary sub-
sequent to their divorce. After Richard
died, his daughter (by a prior marriage)
Alexandria sued for the death benefits,
claiming that Peggy had waived the
benefits in the divorce. The trial court
granted Peggy summary judgment.

The Melton court reaffirmed Fox
Valley:

... we still must address
Alexandria’s contention that
Peggy waived herinterest in

[Richard’s ERISA life insurance
benefits| by the terms of her
divorce agreement with
Richard. Even where ERISA
preempts state law with
respect to determining benefi-
ciary status under an ERISA-
regulated benefits plan, ERISA
does not preempt an explicit
waiver of interest by a nonpat-
ticipant beneficiary of such a
plan. Fox Valley & Vicinity
Construction Workers
Pension Fund v. Brown, 897
E2d 275,282 (7th Cir. 1990) (en
banc)... Essentially, when we
are evaluating whether the
wavier is effective in a given
case, we are more concerned
with whether a reasonable
person would have understood
that she was waiving her
interest in the proceeds or ben-
efits in question than with any
magic language contained in
the waiver itself. (/d..at p.945)
Nevertheless, the Seventh Circuit
affirmed the trial court’s ruling for
Peggy, finding that the parties’ divorce
judgment had not been specific enough
for Peggy to have waived the death ben-
efits in Roger’s policy.

Frank Weaver named his wife Patsy
primary beneficiary and his mother,
Rita, contingent beneficiary, of his
ERISA annuity plan. When Frank and
Patsy divorced, Patsy waived any inter-
est in the plan, agreeing that the plan
would be Frank’s sole and separate
property. Frank died without changing
his beneficiary designation.

Rita sued Patsy, alleging that Patsy
had waived the plan benefits in the
divorce and that the account belonged
to Rita (after Rita died the suit was con-
tinued by Diana, her personal represen-
tative). The trial court held that the
account belonged to Patsy. The Texas
intermediate appellate court reversed,
holding that the account belonged to
Rita’s estate.

In Weaver v. Keen(2003)121S.W.3d
721, the Texas Supreme Court affirmed
the intermediate appellate court, basing
its decision on Patsy’s waiver. The

court explained that ERISA does not
prohibit a plan administrator from rec-
ognizing a beneficiary’s waiver, dis-
claimer, or other repudiation of plan
benefits. Because Patsy’s waiver of her
interests in the plan was specific, know-
ing, and voluntary, the court found it to
be enforceable under federal common
law. The court held:
“Patsy argues that ... ERISA man-
date[s| the payment of plan pro-
ceeds to her, despite her unequivo-
cal agreement in the divorce
decree to relinquish her interest
inthem...[]] While Patsy’s inter-
pretation is simple and easy to
apply, we do not believe that
ERISA’s text prohibits a plan
administrator from recognizing a
beneficiary’s waiver, disclaimer,
or other repudiation of plan bene-
fits. []]... see also Melton v.
Melton, 324 £3d 941,945 (7th Cir.
2003) (noting, in post-Egelhoff
decision, that "ERISA does not pre-
empt an explicit waiver of inter-
est by a nonparticipant benefici-
ary of such a plan'). [footnote
omitted] These courts have relied
upon common-law principles to
conclude that the named benefici-
ary waived entitlement to plan
benefits. Only the Sixth Circuit
has unambiguously taken the
minority view, that ERISA section
1104(a)(1)(D) expressly requires that
plan benefits be paid to the desig-
nated beneficiary regardless of the
circumstances and precludes the
application of federal common
law. See McMillan v. Parrott, 913
E2d 310, 311-12 (6th Cir. 1990); see
also Metropolitan Life Ins. Co. v.
Marsh, 119 E3d 415, 421 (6th Cir.
1997); Metropolitan Life Ins. Co. v.
Pressley, 82 E3d 126, 130 (6th Cir.
19906); cf. Krishna v. Colgate
Palmolive Co., 7 E3d 11,14-16 (2d.
Cir. 1993) (holding that, although
ERISA was "silent on the matter,"
state law was preempted and "the
cause of uniform administration"
would not be served if state law
were adopted as federal common
law]. [§] We do not believe that
Egelhoffprecludes the application
of federal common law to this
dispute.
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