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Hon. John Chemeleski
Hon. Alice Vilardi

How to Avoid Embarrassment
When Making Pendente Lite Requests

2



8/30/2022

3

Justice Dennis Cornell

Statements of Decision:
The Appellate Point of View
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Hon. Erick Larsh
Barbara K. Hammers, CFLS

Sherry Peterson, CFLS

Judgments and Marital Settlement 
Agreements – It All Comes Down to This
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California Deputy A.G.
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Orders Across Borders
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Stephen Temko, CALS, CFLS

Thoughtful Challenges to Adverse 
Rulings, Orders and Judgments

in the Trial Court
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Hon. Dianna Gould-Saltman

Hon. Thomas Trent Lewis
Hon. Mark S. Millard

Hon. Marjorie A. Slabach, Ret.

Ask the Judges –
the Last Word on Mastering

Rulings, Orders and Judgments
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ATRO’s §§233(a), 2040(a)

Protective Orders
- by noticed motion §2047(a)
- by ex parte motion §2045 

Order Requiring Payment
of an Encumbrance

§§2045(b), 6324
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Family 
Centered 

Case 
Resolution 
Plan Order §§2450, 2451,

CRC 5.83(e)
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Child Custody and Visitation
§3120

Child Support
§3901
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Spousal Support
§3600(a)

Attorney Fees and Costs
§2030
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“At any time during the proceeding, the 
court has the authority, on application of 
a party and for good cause, to order the 
liquidation of community or quasi-
community assets so as to avoid 
unreasonable market or investment risks, 
given the relative nature, scope, and 
extent of the community estate. 

Pendente Lite Property Order
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However, in no event shall the court 
grant the application unless, as 
provided in this chapter, the 
appropriate declaration of disclosure 
has been served by the moving 
party.”

Fam. Code §2108

Pendente Lite Property Order (con’t)
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Epstein Credit

In-Spouse pays C/O PITI

14

In-Spouse benefits from C/P FRV

Community owes In-Spouse

PITI in excess of FRV

Out-Spouse owes In-Spouse

4,800/mo

(3,800/mo)

1,000/mo

divided by 2 equals

500/mo  
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Watts Charge

In-Spouse benefits from C/P FRV

15

In-Spouse pays C/O PITI

In-Spouse owes Community

FRV in excess of PITI

In-Spouse owes Out-Spouse

4,800/mo

(3,800/mo)

1,000/mo

divided by 2 equals

500/mo  
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“. . . the worst alternative [regarding 

Epstein reimbursement] is simply to 

defer the issue of reimbursement for 

decision by the trial judge. Although in 

our experience this practice is followed 

in many instances, it offers no help to 

the parties and, indeed, can be a 

considerable hindrance to settlement.

IRMO Hebbring (1989) 207 Cal.App.3d 1260, 1272
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[Deferring the reimbursement 
decision] provides no incentive to 
financially strapped separated 
spouses to make payments to 
creditors [and] creates a roadblock 
to settlement by adding one more 
serious issue to those already in 
dispute.”

In re Marriage of Hebbring (con’t)
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5
Divorce 
Issues

1.Child custody 
and visitation

2.Child support
3.Spousal 

support

4. Property and debts
5. Attorney fees

and costs
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Form
FL-180

Page 1
of 2
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Form
FL-180

Page 2
of 2
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FormFL-180 4.j. to 4.n.
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FormFL-180 4.a.(1)

“Marital . . . status is terminated and the 
parties are restored to the status of

single persons on (specify date).”
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Form
FL-341 (E)

Joint Legal 
Custody 

Attachment
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Form
FL-341 (E)

Joint Legal
Custody Matters

Section 2
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Form
FL-341 (E)

Joint Legal 
Custody 

Attachment
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Form
FL-341 (E)

Health-care Notification
Rights

Section 5
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Form
FL-341 (E)

Joint Legal 
Custody 

Attachment
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Form
FL-341 (E)

School Information 
Rights

Section 6
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Form
FL-341

Child 
Custody 

and 
Visitation
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Form FL-341 Dividing the Week

Section 7
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Form FL-341
Transportation 
for Visitation

Section 10
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Form FL-341 Holiday Schedule

Section 12
Be sure to list birthdays:

Spouse’s, children & yours
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Form
FL-341(C)

Children’s 
Holiday 

Schedule 
Attachment
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The purpose of a pendente lite 
court order is to maintain the 
status quo of the parties 
during the proceedings. 

In re Marriage of Askmo (2000)
85 Cal.App.4th 1032, 1038.

Pendente Lite Court Orders
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Pendente lite spousal support 
may be ordered in any 
amount, subject only to the 
payee’s needs and the payor’s
ability to pay. 

Fam. Code § 3600; In re Marriage of Murray
(2002) 101 Cal.App.4th 581, 594.

Calculation of a Pendente Lite
Spousal Support Order
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A pendente lite spousal support 
award may be ordered in any 
amount, subject only to the payee’s 

needs and the payor’s ability to 
pay.

(Fam. Code § 3600; In re Marriage of 
Murray (2002) 101 Cal.App.4th 581, 594.)

Calculation of a Pendente Lite
Spousal Support Order

A computer calculation 
can be a “valuable tool” in 
determining pendente lite 
spousal support.  

In re Marriage of Wittgrove (2004)
120 Cal.App.4th 1317, 1327-1328.
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The object of a trial spousal 
support order – calculated 
pursuant to Family Code section 
4320 – is to make an equitable 
apportionment of income 
between the parties.  

In re Marriage of Dick (1993)
15 Cal.App.4th 144.

Calculation of a Trial
Spousal Support Order
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Absent special circumstances, 
pendente lite and trial child 
support orders are calculated 
pursuant to statewide uniform 
guidelines. 

Fam. Code § 4052.

Calculation of Pendente Lite
and Trial Child Support Orders
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As exceptions to the one final judgment 
rule, pendente lite child and spousal 
support orders are directly appealable –
because the orders are substantially the 
same as final judgments in independent 
proceedings.

In re Marriage of Skelley (1976)
18 Cal.3d 365, 368.

A Pendente Lite Child or Spousal
Support Order Is Directly Appealable
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As an exception to the one final 
judgment rule, a pendente lite 
spousal support or child support 
order is directly appealable because 
the order is substantially the same as 
a final judgment in an independent 
proceeding.  
In re Marriage of Skelley (1976)
18 Cal.3d 365, 368.

A Pendente Lite Child or Spousal
Support Order Is Res Judicata

When an appealable order 
has not been appealed, the 
issues determined by the 
order are res judicata. 

In re Matthew C. (1993) 
6 Cal.4th 386, 393.
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A pendente lite spousal support 
order may not be modified 
pendente lite without a material 
change of circumstances . . . 

In re Marriage of Gruen (2011) 191 Cal.App.4th 627, 638
In re Marriage of Freitas (2012) 209 Cal.App.4th 1059, 1068
In re Marriage of Biderman (1992) 5 Cal.App.4th 409, 412-413

(Contra: Zinke v. Zinke (1963) 212 Cal.App.2d 379.)

Modification of a Pendente Lite
Spousal Support Order
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Notwithstanding older contrary authority 
(e.g., Zinke v. Zinke (1963) 212 Cal.App.2d 
379), a pendente lite spousal support 
order will not be modified without proof 
of a material change of circumstances. (In 
re Marriage of Gruen (2011) 191 
Cal.App.4th 627, 638; In re Marriage of 
Freitas (2012) 209 Cal.App.4th 1059, 
1068; In re Marriage of Biderman (1992) 5 
Cal.App.4th 409, 412–413.) 

Modification of a Pendente Lite
Spousal Support Order

. . . whether the order was 
stipulated by the parties 
or decided by the court. 

In re Marriage of McCann (1996) 
41 Cal.App.4th 978, 982.
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Without a material change of 
circumstances, such a modification 
motion would be nothing more 
than an “impermissible collateral 
attack on a prior final order.”

In re Marriage of Khera & Sameer
(2012) 206 Cal.App.4th 1467, 1479.

Collateral Attack:
Not Permitted
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A trial spousal support order 
doesn’t “modify” the pendente lite
order – instead it “supersedes” the 
pendente lite order.

In re Marriage of Hamer (2000)
81 Cal.App.4th 712, 717.

A Trial Spousal Support Order Doesn’t 
Modify the Pendente Lite Order
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Mere passage of time is not a 
material change of circumstances.

In re Marriage of Wilson (1975)
51 Cal.App.3d 116.

In re Marriage of Heistermann (1991)
234 Cal.App.3d 1195.

Passage of Time Doesn’t Justify
Modification of a Spousal Support Order
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A pendente lite child support 
order may not be modified 
pendente lite without a material 
change of circumstances.

Marriage of Stanton (2010)
190 Cal.App.4th 547, 553

Modification of a Pendente Lite
Child Support Order
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“. . . no change of circumstances 
need be demonstrated to obtain a 
modification of the child support 
order to the applicable guideline 
level or above.”

Fam. Code §4065 (d).

Exception: Modification
Up to Guideline
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“. . . a ‘change of circumstances’
must be demonstrated to obtain a 
downward modification of the 
child support order to the 
applicable guideline level or 
below.”

In re Marriage of Laudeman
(2001) 92 Cal.App.4th 1009, 1015

No Exception: Modification
Down to Guideline
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A trial child support order doesn’t 
“modify” the pendente lite order –
instead it “supersedes” the 
pendente lite order.

In re Marriage of Hamer (2000)
81 Cal.App.4th 712, 717.

A Trial Child Support Order Doesn’t
Modify the Pendente Lite Order
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A child custody order that is not 
final may be modified in 
accordance with the child’s best 
interests, without a showing of a 
material change of circumstances.

Keith R. v. Superior Court (2009)
174 Cal.App.4th 1047, 1054.

Modification of a Non-Final
Child Custody Order
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A parent who does not have the 
actual physical custody of the 
child bears the burden of showing 
that the child’s best interests 
require a change of custody.  

Burchard v. Garay (1986)
42 Cal.3d 531, 538.

Modification of a Final
Child Custody Order

A final child custody order 
may not be modified without 
a showing of a material 
change of circumstances.

In re Marriage of Burgess
(1996) 13 Cal.4th 25, 37.

(NOTE: Montenegro did not address the
amicis’ child development contentions.)
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“[T]he parties possess the exclusive 
authority to agree upon the disposition of 
their property.  The court’s only role with 
regard to a proper stipulated disposition 
of marital property is to accept the 
stipulation and, if requested, to 
incorporate the disposition into the 
judgment.”  

In re Marriage of Cream (1993) 
13 Cal.App.4th 81, 91.

Property Issues: YES
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“. . . the ‘right [of parents to agree] with 
each other as to the custody and control 
of their offspring . . . is subject to the 
control of the court . . . and the court is 
not required to award the custody in 
conformity with such stipulation . . . .’” 

Adoption of Matthew B. (1999)
232 Cal.App.3d 1239, 1259

Child Custody/Visitation Issues: NO
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“. . . parents cannot abridge 
the right of their minor child 
to proper support by any 
agreement.”  

Elkind v. Byck (1968)
68 Cal.2d 453, 457

Child Support Issues: NO
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[no specific authority]

Spousal Support Issues: NO(?)
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“The public is interested in the 
marriage relation and the 
maintenance of its integrity, as 
it is the foundation of the 
social system . . . .”  

Baker v Baker (1859)
13 Cal. 87, 93-94

The Public Is Interested
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“While an action to obtain a 
decree dissolving the relation 
of husband and wife is 
nominally an action between 
two parties, the state . . . is an 
interested party.  

The Government is a “Party”
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“While an action to obtain a 
decree dissolving the relation 
of husband and wife is 
nominally an action between 
two parties, the state . . . is an 
interested party.  

The Government is a “Party”

It has been said by eminent 
writers upon the subject that 
such an action is really a 
triangular proceeding, in which 
the husband and the wife and 
the state are parties.” 

Deyoe v. Superior Court (1903)
140 Cal.App. 476, 482
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“A judgment is 
the final 
determination 
of the rights of 
the parties in 
an action or 
proceeding.”

Code of Civil Procedure §577
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“‘Judgment’ 
and ‘order’ 
include a 
decree, as 
appropriate 
under the 
circumstances.”

Family Code §100
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Civil Code §25: “A civil action arises out 
of: 1. An obligation; 2. An injury.”

Civil Code §§25, 26

Civil Code §26: “An obligation is a legal 
duty, by which one person is bound to 
do or not to do a certain thing, and 
arises from: One—Contract; or, Two—
Operation of law.”
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“Everyone is responsible, not only 
for the result of his or her willful 
acts, but also for an injury 
occasioned to another by his or 
her want of ordinary care or skill 
in the management of his or her 
property or person . . . .”

Civil Code §1714(a)
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Beginning with
Sir Thomas Moore’s 1529 
appointment as Chancellor, all 
Chancellors were lawyers.

1529: Now Chancellors are Lawyers
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Beginning 1557, records of 
proceedings in the Courts of 
Chancery were kept.  The 
development of
equitable doctrines
had begun.

1557: Now Chancery is “on the Record”
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“Equity is a roguish thing: for law 
we have a measure, know what 
to trust to; equity is according to 
the conscience of him that is 
Chancellor, and as that is larger or 
narrower, so is equity.

17th Century Jurist – John Selden
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“Equity is a roguish thing: for law 
we have a measure, know what 
to trust to; equity is according to 
the conscience of him that is 
Chancellor, and as that is larger or 
narrower, so is equity

17th Century Jurist – John Selden

'Tis all one as if they should make 
the standard for the measure we 
call a foot, a Chancellor’s foot; 
what an uncertain measure 
would this be? One Chancellor 
has a long foot, another a short 
foot, a third an indifferent foot: 
'tis the same thing in a 
Chancellor’s conscience.”
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Many of Common Law’s 19 
“maxims of equity” are found in 
California’s “maxims of 
jurisprudence.”
(Civ. Code 
§§3509-3548.)

California’s Maxims of Jurisprudence
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“In Suits at common law, where 
the value in controversy shall 
exceed twenty dollars, the right 
of trial by jury shall be preserved . 
. . .”

7th Amendment to the U.S. Constitution
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“Family lawyers 
do not get the 
respect they 

deserve. 
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“Family lawyers 
do not get the 
respect they 

deserve. 

In terms of the potential breadth 
and complexity of issues which 
they face, family practitioners work 
in one of the most, and perhaps 
the most, exacting and demanding 
areas of concentration in the law. 
Under California's community 
property laws, every item of 
marital property presents a host of 
challenging issues.
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“Family lawyers 
do not get the 
respect they 

deserve. 

In terms of the potential breadth 
and complexity of issues which 

they face, family practitioners work 
in one of the most, and perhaps 

the most, exacting and demanding 
areas of concentration in the law. 

Under California's community 
property laws, every item of 

marital property presents a host of 
challenging issues.

Not only must the family 
practitioner worry about the 
characterization and valuation 
of each asset, he or she often 
must consider future tax 
consequences involved in 
various items of community 
property. 

71



8/30/2022

72

“Family lawyers 
do not get the 
respect they 

deserve. 

In terms of the potential breadth 
and complexity of issues which 

they face, family practitioners work 
in one of the most, and perhaps 

the most, exacting and demanding 
areas of concentration in the law. 

Under California's community 
property laws, every item of 

marital property presents a host of 
challenging issues.

Not only must the family 
practitioner worry about the 
characterization and valuation 
of each asset, he or she often 
must consider future tax 
consequences involved in 
various items of community 
property. 

On top of that, support 
and custody issues 
involve different 
considerations, in which 
a human relationship –
as distinct from a discrete 
event – is the subject of 
the litigation.” (D’Elia v. 
D’Elia (1997) 58 
Cal.App.4th 415, 418.)
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Divorce
Lawyers

Rock!

The Conclusion is Obvious:
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The End

Robert C. Brandt

Ronald S. Granberg

John D. Hodson
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